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the parallels and distinctions between the two types of motions and to present them in a 121 

single rule. 122 

Second, the amended Rule 37 incorporates the new Rule 26 standard of 123 

"proportionality" as a principal criterion on which motions to compel or for a protective 124 

order should be evaluated. As to motions to compel, Rule 37(a)(3) requires that a party 125 

moving to compel discovery certify to the court "that the discovery being sought is 126 

proportional under Rule 26(b)(1)." Rule 37(b) makes clear that a lack of proportionality 127 

may be raised as ground for seeking a protective order, indicating that "the party 128 

seeking the discovery has the burden of demonstrating that the information being 129 

sought is proportional."  130 

 131 
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